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Summary 



In Credit Suisse Securities v. Billing, the Supreme Court examined whether entities 
in a heavily regulated industry are necessarily entitled to immunity from prosecution 
under the federal antitrust laws simply by virtue of their regulated status. The Court had 
previously ruled that, absent a specific congressional mandate, such immunity may be 
granted only by findings either of “clear repugnance” between the regulatory scheme and 
enforcement of the antitrust laws, or sufficiently pervasive regulation of an industry as 
would be disrupted by application of the antitrust laws; the Credit Suisse opinion 
reaffirms that reasoning. A class of securities investors alleged that they had paid 
artificially inflated prices for certain securities because of purportedly antitrust- violative 
actions taken by the underwriters of some initial public offerings (IPOs) . The challenged 
practices included the formation of syndicates; requiring purchasers of IPOs to make 
future purchases (“laddering”); and requiring purchasers to buy other, less desirable 
securities (“tying”). In response, defendants/appellants asserted that they were immune 
to prosecution under the antitrust laws because of the pervasive regulation of the 
securities industry by the Securities and Exchange Commission (SEC), which 
administers a comprehensive system of regulation including major parts of the Securities 
Act of 1933 and the Securities Exchange Act of 1934. The SEC, they argued, should 
be the sole arbiter of the validity of their actions, notwithstanding that Congress had not 
expressly so provided in the applicable legislation. Although the district court, which 
agreed with the underwriters, dismissed the case, the United States Court of Appeals for 
the Second Circuit reversed after a lengthy discussion of Supreme Court case law in the 
area. The Supreme Court reversed the court of appeals, accepting the “pervasive 
regulation of the securities industry” argument. Specifically, it found that the conduct 
at issue was “at the core of marketing new securities,” noted that “securities regulators 
proceed with great care to distinguish the encouraged and permissible from the 
forbidden,” and concluded, therefore, “that the securities laws are ‘clearly incompatible 
with the application of the antitrust laws in this context.” This report will not be 
updated. 
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Background 

From an Antitrust Perspective. The basic antitrust law is section 1 of the 
Sherman Act (15 U.S.C. § 1), which prohibits contracts and conspiracies in restraint of 
trade. Although most alleged restraints are analyzed pursuant to the rule of reason, 1 some 
categories of anticompetitive activity (e.g., price fixing, joint refusals to deal, tying the 
purchase of a desired commodity to the purchase of a less-desired commodity) have, over 
the years, been deemed automatically to violate section 1 as per se offenses because “the 
effect and ... purpose of the practice are to threaten the proper operation of a 
predominantly free-market economy.” 2 As the antitrust laws are not industry- specific, 
whether an entity is subject to the strictures of the antitrust laws depends on whether, and 
under what circumstances, Congress has specifically exempted an industry or activity. 3 
Where Congress has been silent, however, the courts have created the doctrine of 
“implied immunity” to cover situations in which the application of the antitrust laws 
would be contrary to an expressed public policy or could subject entities to possibly 
conflicting mandates. 

The Supreme Court has been generally unreceptive to arguments in favor of implied 
antitrust immunity (i.e., that inferred, with respect to a member of a regulated industry, 
from the mere fact that Congress has given regulatory jurisdiction over an industry to a 
federal agency; 4 or, with respect to those acting in purported furtherance of a 
congressional statute, from the mere existence of the legislative pronouncement), except 
in instances where “there is a plain repugnance” between the antitrust laws and the 
regulatory scheme or statutorily expressed preference. As the Court put it in Silver v. 
New York Stock Exchange , 

the problem arises from the need to reconcile pursuit of the antitrust aim of 
eliminating restraints on competition with the effective operation of a public policy 
contemplating [certain activity] which may well have anti-competitive effects in 
general and in specific applications. 373 U.S. 341, 349 (1963). 



1 Under the rule of reason, the anticompetitive results of an activity are balanced against the 
procompetitive benefits of that activity. In other words, it is possible for a court to deem an 
action that technically violates the antitrust laws as “reasonable.” 

2 Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 441 U.S. 1,2 (1979), citing, 
United States v. United States Gypsum Co., 438 U.S. 422, 441 note 14 (1978). 

3 E.g., the antitrust laws are applicable to the”business of insurance” only to the extent “such 
business is not regulated by State law” (15 U.S.C. § 1012(b)); the making or carrying out of 
certain joint rate agreements would be considered price fixing without the immunity from the 
antitrust laws granted in 49 U.S.C. § 10706 (rail carriers) and 49 U.S.C. § 13703 (motor carriers); 
joint agreements by members of “organized” professional sports leagues to sell the rights to 
“sponsored” telecasts of team activity are specifically permitted by 15 U.S.C. § 1291. 

4 “The Court has never held ... that the antitrust laws are inapplicable to anticompetitive conduct 
simply because a federal agency has jurisdiction over the activities of one or more of the 
defendants.” Gordon v. New York Stock Exchange, 422 U.S. 659, 692 (1975), (Justice Stewart, 
concurring). 




